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Introduction

T
he discretionary nature of 

certain types of common-law 

trusts is currently being chal-

lenged by recent legislative changes 

concerning tax compliance and the 

disclosure and sharing of informa-

tion in Canada and internationally. 

This article contains a review of the 

fundamental principles applicable 

to discretionary trusts. It also reports 

on new Canadian and international 

governmental tax compliance and 

information-sharing measures that 

affect Canadian-resident discretionary 

trusts. In addition, it questions the 

reconciliation of these new measures 

with common-law principles.

Fundamental Principles 
Applicable to Common-Law 
Discretionary Trusts
It is trite law that a common-law trust 

does not have a legal personality. 

Rather, it reflects a legal relationship 

between the settlor, the trustees, and 

the beneficiaries. Assets settled or 

otherwise held in the trust are legally 

owned by the trustee, while not being 

his or her personal property, for the 

potential or ultimate benefit of the 

beneficiaries of the trust. This state of 

the common law must be differentiated 

from the treatment of trusts under the 

Canadian tax system. For tax purposes, 

the trust is deemed to be an individual 

under subsection 104(2) of the Income 

Tax Act (ITA), and must therefore calcu-

late its own income and fulfill its own 

tax obligations, such as the obliga-

tion to file its tax returns. In addition, 

Canada has income tax treaties with 

over 90 countries, most of which 

recognize a trust as a “person” that is 

entitled to the benefits and protections 

arising from the applicable tax treaty.

There is no single or universal defi-

nition of “discretionary trust.” In its 

broadest sense, a discretionary trust is 

a trust in which the trustee has certain 

discretionary powers to make decisions 

about administering the trust. More 

importantly, in a fully discretionary 

trust, the trustee generally has abso-

lute discretionary authority over when 

the assets of a trust (capital or income) 

are assigned and distributed to a bene-

ficiary, the amount of a distribution, 

and whether a distribution is made to 

one or more beneficiaries. Moreover, 

a fully discretionary trust may in 

some cases contain a non-exhaustive 

beneficiary clause, which effectively 

grants the trustee the power to add or 

remove beneficiaries. Accordingly, a 

beneficiary has no vested right to the 

assets of a trust. Beneficiaries have 

nothing but the right to be considered 

by the trustee for a potential distri-

bution from the trust. This is merely 

an expectation contingent on the 

trustee’s discretion. The possibility 

of receiving a distribution is there-

fore by no means guaranteed, and 

it is possible that a beneficiary may 

not receive any distribution from the 

trust. These fundamental principles of 

common law applicable to fully discre-

tionary trusts were recently discussed 

and reiterated by the Supreme Court 

of Canada in S.A. v. Metro Vancouver 

Housing Corp., 2019 SCC 4, in the 

context of a Henson trust.

The Discretionary Nature of Common-Law Trusts 
in the Context of Changing Compliance and 
Disclosure Requirements

It is trite law that a common-law trust does 
not have a legal personality. Rather, it reflects 

a legal relationship between the settlor, the 
trustees, and the beneficiaries. Assets settled or 
otherwise held in the trust are legally owned by 
the trustee, while not being his or her personal 

property, for the potential or ultimate benefit of 
the beneficiaries of the trust.
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In contrast, under a non-discre-

tionary trust, the trustee is required to 

distribute income or capital to one or 

more beneficiaries in accordance with 

the specific terms and in the manner 

prescribed in the trust document. If 

these terms are ignored, the beneficia-

ries may exercise their right against the 

trustee to demand payment or distri-

bution of all or part of the assets held in 

the trust in accordance with the terms 

of the trust document.

Therefore, and more specifically, 

what beneficiary rights can a person 

hold in a discretionary trust? Generally 

speaking, the beneficiaries of a trust 

have a right in personam against the 

trustee. Essentially, this means that they 

have the right to compel the trustee to 

manage the trust soundly and to obtain 

certain information about the adminis-

tration of the trust. This right is based on 

the fact that a trustee has the authority 

to manage and control the corpus of the 

trust and must therefore ensure that the 

trust is administered in accordance with 

certain fiduciary obligations inherent 

in the trustee’s duties. Discretionary 

beneficiaries generally do not have a 

right in rem—that is, a quasi-ownership 

interest—to the corpus of the trust, 

unless the discretion to distribute some 

or all of the trust’s property or income 

has been exercised by the trustee, or 

the trust’s property has otherwise been 

vested in them.

From a purely trust law perspective, 

it is even arguable whether a potential 

beneficiary of a fully discretionary trust 

should be considered to be a “benefi-

ciary” in all instances. Some distin-

guished academics have taken the 

view that a person may not be consid-

ered to be a beneficiary of a discre-

tionary trust under common law until 

the trustee exercises his or her discre-

tion in the person’s favour. However, 

for the purposes of this article, the term 

“beneficiary” refers to any individual 

or legal body that could ultimately 

receive a distribution of trust property 

from the trustee of a fully discretionary 

trust pursuant to the terms and provi-

sions of the trust arrangement.

Recent Financial and Tax 
Information Reporting Measures 
in Canada and Abroad
Some of the new tax compliance and 

information disclosure and sharing 

measures proposed or enacted in 

recent years appear to require finan-

cial institutions and trustees to ignore 

the well-established legal realities of 

discretionary trusts, by assuming that 

all potential beneficiaries of a discre-

tionary trust hold assured rights and 

control of the corpus of the trust. This 

misguided premise places the trustee 

under an obligation to obtain and 

provide personal and tax information 

about these individuals or risk severe 

penalties.

In some cases, disclosing personal 

information about individuals who 

have never received a distribution 

from the trust or contributed property 

to the trust is clearly irrelevant in deter-

mining the tax burden and compli-

ance of the trust or of persons in any 

way related to it. This raises questions 

about the true tax policy underlying 

new measures concerning the disclo-

sure of information. Is it intended as 

a means to oversee the persons with 

actual control over the corpus of the 

trust, or to oversee persons with 

beneficiary rights over the corpus of 

a trust? In the latter case, why would 

the common reporting standard 

for automatic exchange of financial 

account information in tax matters 

(CRS) developed by the Organisation 

for  Economic Co-operation and 

Development (OCED) be based on the 

notion of a “controlling person” when 

applied to discretionary trusts? From 

this perspective, why artificially assign 

control of the trust to persons who 

would otherwise have no control over 

it, such as discretionary beneficiaries?

The Common Reporting Standard
The current consensus encourages a 

degree of fiscal and financial transpar-

ency, both domestically and interna-

tionally. These efforts, led by the OECD, 

have resulted in the adoption of the CRS 

by over 100 jurisdictions, including 

Canada under part XIX of the ITA. 

Applied in the context of a discretionary 

trust, these measures are consistent in 

some respects with common-law prin-

ciples while meeting the transparency 

objective. Accordingly, with respect to a 

Canadian-resident discretionary trust, a 

beneficiary residing in a jurisdiction that 

has adopted the CRS is considered to be 

one of the persons in control of the trust, 

and must be identified in a declaration 

to Canadian and foreign tax authorities, 

but only if he or she receives a distribu-

tion during the tax year in question.

However, once again, under part XIX 

and the CRS, this beneficiary is viewed 

as a person with control over all finan-

cial assets held in the trust that made 

the distribution to the beneficiary, 

rather than as a person with control 

over only the amount of the distribu-

tion concerned. This tax rule seems to 

ignore legal principles applicable to 

fully discretionary trusts.

The Legislative Proposals of 
July 27, 2018
Canada wishes to amend its domestic 

tax law (under legislative proposals by 

the Department of Finance dated July 

27, 2018) to impose tax compliance 

standards that also seem to disregard 

the rules of law applicable to discre-

tionary trusts and that exceed the 

international consensus in this area 
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(see the above-mentioned CRS). If 

Parliament passes these measures, the 

trustees of trusts resident in Canada 

could potentially be obliged to identify 

and disclose the personal information 

of discretionary and potential trust 

beneficiaries, including their date of 

birth, personal address, jurisdiction of 

residence, and social insurance number 

or foreign tax identification number. 

This proposal appears to be based on 

the premise that one discretionary and 

potential beneficiary among a broader 

class of beneficiaries holds control or 

otherwise legally enforceable rights 

to receive any part of the corpus of the 

trust, even if the beneficiary has never 

received any distribution from the trust.

Presumably, Parliament’s under-

lying goal through these new legis-

lative proposals is to monitor the 

beneficial ownership of trusts resident 

in Canada. However, these proposals, 

if enacted into domestic law, should 

be amended to reflect certain funda-

mental principles of trust law that 

are applicable to discretionary trusts. 

More importantly, there are a number 

of anomalies related to the text and 

wording of these new measures as 

proposed, particularly the scope and 

meaning of the basic notion of “bene-

ficiary” for the purposes of the ITA, as 

it applies to discretionary trusts. The 

term “beneficiary” is not defined in 

the ITA for the purposes of the Act as a 

whole. In fact, “beneficiary” is defined 

in subsection 108(1) as including 

a person “beneficially interested,” 

but this definition applies only for 

the purposes of sections 104 to 108. 

Subsection 94(1) similarly defines 

“beneficiary,” but only for the specific 

purposes of the non-resident trust 

rules. It is also debatable whether the 

expanded meaning of “beneficially 

interested,” which is defined in subsec-

tion 248(25), should apply automati-

cally for all purposes of the ITA. There 

have been differing judicial statements 

in this respect—namely, in Canada v. 

Propep Inc, 2009 FCA 274, and more 

recently in Lyrtech RD Inc. v. The Queen, 

2013 TCC 12.

The vagueness that stems from these 

proposed tax rules with respect to the 

scope of the term “beneficiary,” coupled 

with the above-mentioned common-

law principles otherwise applicable 

to determine who is a beneficiary of a 

discretionary trust, makes it difficult to 

assess who should be viewed as a bene-

ficiary of a particular discretionary trust 

for tax-reporting purposes.

These legislative proposals are also 

troubling, given the changing interna-

tional tax environment, where the fight 

against international tax evasion and 

fraud is now a priority for all developed 

nations. In this new environment, tax 

authorities around the world want as 

much information as possible from 

their counterparts to ensure that their 

taxpayers and non-resident persons 

having some form of nexus with their 

jurisdiction pay their fair share of taxes 

owing under domestic tax laws and 

international treaties. The principles 

of the new CRS were developed and 

ratified with this in mind to serve as a 

new international benchmark in the 

fight against international tax evasion.

As noted above, it is difficult to 

understand how the disclosure of 

personal information, belonging to 

discretionary beneficiaries who may 

never actually receive a distribution 

is relevant in ensuring that these 

individuals pay their taxes and, more 

generally, meet their tax obligations. In 
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this regard, any disclosure of personal 

information entails a certain risk, even 

disclosure to government authorities. 

For example, in July 2019 a hacker 

attacked the servers of Bulgaria’s 

Ministry of Finance and leaked the 

tax data of hundreds of thousands 

of individuals and businesses. Some 

countries immediately suspended 

all automatic exchanges of data with 

Bulgaria. The Canada Revenue Agency 

(CRA) issued a press release on August 

7, 2019, confirming that the leak had 

affected some Canadian taxpayers.

Beyond the CRS, a foreign tax 

authority may also submit requests to 

obtain information to the CRA about 

a Canadian-resident trust when a 

certain nexus exists with the foreign 

country and when this administrative 

assistance is permitted by tax treaty. 

Information collected by the CRA under 

the framework contained in the July 

27, 2018 legislative proposals could 

be provided to a foreign tax authority 

after it submits a request under a tax 

treaty, thereby potentially prejudicing 

the discretionary beneficiaries, who 

could be targeted by their tax authori-

ties for not reporting assets that they 

do not own or income to which they 

have no legal entitlement. It is diffi-

cult to explain why Canada wishes to 

exceed the international consensus 

embodied by the CRS, thereby allowing 

other nations to potentially obtain tax 

information not otherwise available 

through the CRS alone. By doing so, 

Canada is weakening its position on 

the global stage by giving these coun-

tries a competitive edge that was not 

an item of negotiation when Canada 

entered its numerous bilateral tax 

agreements with these countries.

It also appears that in the rush to 

achieve transparency, no distinction 

has been drawn between the so-called 

offshore jurisdictions, often the source 

of the international tax evasion so 

loudly decried since the last finan-

cial crisis, and onshore jurisdictions, 

such as Canada, where trusts are an 

entirely legitimate legal instrument, 

recognized in domestic law and in 

the various international conventions 

signed by Canada, to avoid double 

taxation and prevent tax evasion. Every 

year, the trustee of a Canadian-resident 

discretionary trust can decide either to 

distribute income for the year to one 

or more beneficiaries, or to pay tax on 

income held in the trust at relatively 

high tax rates (the trust is taxed at the 

top individual marginal rate and not at 

progressive rates). Income earned by 

a trust resident in Canada thus gets 

taxed annually, either in the hands of 

the trust or in the hands of the benefi-

ciaries (on a withholding tax basis in 

Canada for non-Canadian-resident 

beneficiaries).

If the trustee is an independent 

institutional trustee, governed and 

subject to an external oversight body, 

the transparency objective should be 

met through the regulatory require-

ments applicable to the trust company, 

which is in fact the person who truly 

has effective control over the corpus 

of the trust and is generally, from 

the perspective of the CRS, a directly 

reporting financial institution subject 

to the obligations of part XIX of the ITA.

Surely, these new measures in 

Canada and abroad are the focus of 

two variables: (1) ensuring greater 

transparency by imposing standards 

on disclosure, and (2) sharing infor-

mation while respecting the particular 

nature and fundamental principles of 

trust law applicable in the context of 

discretionary trusts.

These days, it is technologically 

easier for governmental authorities to 

gather enormous amounts of personal 

information about the various persons 

directly or indirectly associated with 

legal instruments such as discre-

tionary trusts. This information must 

still be obtainable within a framework 

that accords with fundamental princi-

ples of trust law, and in a manner that 

ensures that it is used properly and 

exclusively for legitimate purposes—

that is, enforcing compliance with 

tax laws. By assigning additional and 

non-existent rights to certain indi-

viduals concerning the corpus and 

control of a discretionary trust simply 

to gather their personal information 

in an overreaching manner, or by 

imposing significant tax penalties, the 

authorities are imposing an improper 

burden and causing prejudice to 

the persons involved. The primary 

objective of these new measures is to 

promote greater fiscal and financial 

transparency, which ultimately can be 

achieved only in a spirit of coopera-

tion and regard for the applicable legal 

principles.

… it is difficult to understand how the  
disclosure of personal information, belonging 

to discretionary beneficiaries who may never 
actually receive a distribution is relevant in 

ensuring that these individuals pay their taxes 
and, more generally, meet their tax obligations. 
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